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fBIIW.CCIIUICAT1.COIII.-:
u.s. COURT OF APPEALS REJECTS INCL~mE.~S' RIGHTS OFFICEOfSECAETARY

TO PREMIUM: PAYML'lTS FOR RELOCAnON

The U.S. Court of Appeals for the District of Columbia Circuit has squarely

rejected the proposition that microwave incumbents in the pendin. relocation docket

(WT Docket No. 9S-lS7, RM-8643) are entitled to extract U premium, payments· or

·compensation in excess of relocation costs· from PCS licensees. APeO Reply

Comments at 4-S (filed Ian. 11, 1996); _ a1IQ UTAM Reply Comments at 11-13

(filed Ian. 11, 1996); PCIA Comments at 2-7 (tiled Nov. JO, 1995) (detajJjOI abusea of

voluntary neaotiation periods). The decision in A,Ri,tjoo of Publie-Safec,y

CommunjratjQDI Offjciala-lntcmatigDal· Inc. y, FCC, No. 9S-1104 (Feb. 16, 1996)

(Exhibit A) (.APe0·) upheld the Commission's decision to permit the mandatory

relocation of public safety incumbents. The Court's deci.sion addressed a critical issue

in the pendinl docket:

• Any purpGdId injury suffered from lost premiums is not
judicially ·copipble.· Slip Op. at D.S.

• "WbiJe the pltidaaen [APeO] undoubtedly have a sipificlnt financial
in.. ia pnMcCi.na the ability to exact such payments, their loa of,.-wki..,.... is hardly a cop.izlbJe injury for coasideration
~ by die fCC or by this court since their place on the spectrum was
oriaiDllly derived from a ,rant from the lovemment.· Slip Cp. at n.S.

Furtber, at oral aqument, the Court raised a number of broader concerns about

the use of premiums.

• The Court opined that the Commission ·would be reversed in a
heartbeat· if it accepted the araument that incumbents are entitled to
premium payments. Transcript at 10 (Exhibit B).



• The Court questioned the statutory basis for premiums. Transcript at 8.

• The Court likewise specifically rejected the notion that premium
payments could be in the public interest. "Now that's [the premium
payment's] called a monopoly rent . . .. Which ... the FCC would
not be, in my judament entitled to award them . . .. It wouldn't be in
the public interest.· Transcript at 26-27

The FCC should act swiftly to ensure that the transition rules aoveminl

relocation of microwave systems from the 2 GHz band may not be exploited for

individual parties' private lain. As the D.C. Circuit pointed out, such exploitation is

not contemplated by statute, is contrary to the public interest, and distorts and delays

deployment of PeS. The Commission cannot have intended such a result, and cannot

reuonably permit it to persist.



PCS CONCERNS REGARDING CONTINUED SECONDARY LICENSING
OF MICROWAVE OPERATIONS IN THE 2 GHZ BAND

During the recent rulemaking proceedings on Microwave Relocation Cost

Sharing, several PCS interests, including PCIA, UTAM, AT&T Wireless, and PCS

Primeco, L.P., requested that the Commission discontinue allowing any primary or

secondary licensing of microwave operations in the 2 GHz band. See. e.i., Comments

of AT&T Wireless, WT Docket No. 95-157 at 13 (filed Nov. 30, 1995)(stating that

there should be no additional primary or secondary licenses granted to microwave

operators); Comments of PCS Primeco, L.P., WT Docket No. 95-157 at 19 (filed

Nov. 30, 1995)(emphasizing the potential for interference to PCS operations from

secondary microwave licensees). Secondary licensing of microwave operations in the

2 GHz band poses risks of interference to PCS licensees in that band. As PCS

operations continue to expand, secondary microwave operations will be more likely to

cause interference to and suffer interference from PCS licensees.

PCS interests are concerned because some entities have suggested that applicable

statutes and FCC rules could be interpreted to entitle secondary microwave licensees to

certain ·process,· including the right to a hearing, prior to the Commission's issuing a

cease and desist order or revoking their licenses because of interference to PCS

operations. Any such delay in removing harmful interference to ongoing PCS

operations could be detrimental to the development of these new services. Moreover,

even if interfering operations could be shut down quickly, any requirement for

additional formal proceedings could impose unnecessary costs on PCS licensees.
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We note that Section 94.101 of 47 C.F.R. requires that radiation of a

microwave transmitter "be suspended immediately upon notification by the Commission

of a deviation from the technical requirements of the station authorization when such

deviation causes harmful interference to another licensee." The FCC has confirmed

that such a provision would deny a licensee the right to a prior hearing and, in the

context of low power television has stated that "a secondary service [causing

interference to primary services] . . . can be compelled without a hearing to leave the

air until the problem is resolved." In re A1}1}lication of Womens Media Inyestors of

Dallas. MM Docket No. 84-659, 6-7 (June 29, 1984). In support of this conclusion,

the Commission cited Section 74.703, which like Section 94.101 requires a station

licensee to discontinu~ operation if interference is being caused by spurious emissions

from the station.1

Notwithstanding these provisions, it has been suggested that notice and a

hearing may still be required for a formal cease and desist order or the revocation of a

microwave license under the Communications Act.2 Section 312 of the Act,

1 Although Section 94.101 is similar to Section 74.703, it is unclear whether
causing interfetellCC to PeS operations through the normal operation of a microwave
link would be a ·deviation from the technical requirements of the station
authorization.· If not, the link could be operating properly within its licensed
frequencies but still causing interference, and Section 94.101 might be argued to be
inapplicable.

2 In In the Matter of Amendment of the Rules with Repet to Hours of
Qperations of Standard Broadcast Stations, Memorandum Opinion and Order, 10
FCC2d 283, 308 (1967), the FCC said it could terminate a PSA without a hearing.

(continued...)
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47 U.S.C. § 312, provides that the Commission may revoke any station license "for

willful or repeated failure to operate substantially as set forth in the license. M

However, before the Commission can revoke a license or issue a cease and desist

order, it must give notice and the opportunity for a hearing to the licensee. 47 U. S.C.

§ 312(a)(3); 5 U.S.C. 558(c). These rights are embodied in the FCC's rules as

follows:

• Except in cases of willfulness or where the public health, interest, or safety
requires, the licensee is entitled to written notice of the violation and ten days in
which to respond. 47 C.F.R. § 1.89.

• If it appears that a station license should be revoked andJor that a cease and
desist order should be issued, the FCC will issue an order directing the licensee
to show cause why a cease or desist order or order of revocation should not be
issued and will call upon the licensee to appear before the Commission at a
hearing. The hearing must be not less than thirty days after the order is
received by the licensee, except in cases involving the safety of life and
property in which case the hearing may be held in less than thirty days.
47 C.F.R. § 1.91.

It remains subject to debate whether the decisions and rule provisions discussed above

override these requirements in some or all respects.

For example, in view of the FCC's broad construction of "willfulness, M if a

secondary microwave licensee in the 2 GHz band were causing interference to a PCS

licensee and 47 C.F.R. § 1.89 were applicable, the FCC would likely not be required

to give notice of a violation to the microwave licensee. The licensee's intentional

2(. ..continued)
However, there the FCC relied on 47 C.F.R. § 73.99(f) [now § 73.99(h)(i)], which
specifically states that notice and the right to a hearing is not required to suspend,
modify, or withdraw the right to operate. No comparable provision exists in Part 94.
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operation of the link causing interference would probably constitute willful action under

the FCC's defmition. 3 But, the removal of the notice requirement would have no

impact on any hearing that might otherwise be required under the Act.

It follows that, even if a secondary licensee was not entitled to a Section 1.89

notice, and even if its operations could be shut down in the interim, it might still claim

to be entitled to a hearing under Section 1.91 in which the burden of proof would be on

the Commission before the license could be revoked or a cease and desist order could

be issued. s= 47 U.S.C. § 312(d). If such a claim were upheld, it could burden the

PCS licensee with the need to compile evidence and assist the FCC in proving that the

microwave licensee was causing interference to the PCS operations. It would clearly

be contrary to FCC policy to impose such unnecessary costs on PCS licensees.

In sum, the uncertainties surrounding the hearing rights of secondary microwave

licensees in the 2 GHz band require clarification. PCS licensees are concerned not

only with the potential interference to their operations, but also with the possibility that

there could be a substantial delay in stopping such interference if hearings are required

3 Willfulness is defined in Section 312(t)(1) as "the conscious and deliberate
commission of such act, irrespective of any intent to violate any provision of this Act
or any rule or regulation of the Commission authorized by this Act.... " The FCC
clarified this standard in Midwest Radio-Television Inc., 1 RR2d (P&F) 491, 495
(1963), stating that willfully "does not require a showing that the licensee knew he was
acting wrongfully; it requires only that the Commission establish that the licensee knew
that he was doing the act in question -- in short, that the acts were not accidental (such
as brushing against a power knob or switch)." See also Letter to Lawrence I.
Movshin, Esq. from Richard M. Smith, Chief, Field Operations Bureau, 7 FCC Rcd
3162 (1992).
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and that PCS licensees will be responsible for the costs of providing formal proof of

the problems they are experiencing in such hearings. Moreover, allowing new

secondary licensing when PCS operations are continuing to expand will result in

microwave licensees spending considerable sums to construct systems which will likely

have to be shut down in the near future. Therefore, the Commission should reconsider

its decision to continue allowing additional secondary licensing of microwave

operations in the PCS band.



COST SHARING AND MICROWAVE RELOCATION ISSUES

PCIA Cost Sbarine Issues

• The costs of tower modifications as well as tower construction should be
included in the separate $1.50,000 per link tower cost cap.

• The costs of analog to digital conversions during the voluntary negotiation
period, subject to the $2.50,000 cap, should be deemed reimbursable cost
sharing expenses. During the mandatory period, such costs would not be
reimbursable.

• In the cost sharing formula, T1 should be the date of relocation as determined in
the relocation agreement, rather than a uniform date for all relocators.

• TN, the date subsequent PCS providers enter the market, should be calculated by
adding two months to the PCN date.

• To determine cost sharing obligations, PCIA supports the use of the Proximity
Threshold suggested by several commenters rather than TIA Bulletin 10F.

• A PCS entity should always be entitled to 100% reimbursement up to the cap
for relocating a link outside its spectrum block.

• When a PCS entity relocates an incumbent who was completely within the PCS
entity's spectrum block and with one endpoint in the PCS entity's market area,
the PCS entity should receive reimbursement (up to the cap) for .50% of the link
relocation costs.

• PCIA should serve as the industry clearinghouse to administer the cost sharing
plan.

PCIA Microwaye RelocatigJ IsSUCS

• The FCC should eliminate the voluntary negotiation period for all incumbents.
If not, then the good faith negotiation requirement should be applied to that two­
year period.

• Good faith negotiations during the mandatory period should be defmed as an
offer by a PCS provider and acceptance by an incumbent of comparable
facilities.

• The definition of comparable facilities should be based on technical factors
which can be objectively measured such that, for example, a system comparable
to a 2 GHz analog system could be a 6 GHz analog system.
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• Comparable facilities should be limited to the actual costs of relocation and
should not include consultant or legal fees not authorized by the PCS provider.

• Parties unable to conclude negotiations within one year after the start of the
voluntary neaotiation period (if the Commission maintains voluntary periods)
should be required to file two independent cost estimates of a comparable
system with the FCC to help resolve differences.

• PCS providers should only be required to relocate links which would suffer
interference from their PCS operations.

• The FCC should not allow any additional primary or secondary licensing of
microwave operations in the 2 GHz band.

• PCS providers should be permitted to initiate the voluntary relocation period (if
it is maintained) for incumbents outside the A and B blocks by sending a letter
that notifies them of the PCS provider's desire to begin relocation negotiations.

• At the start of the twelve-month test period, an incumbent's authorization should
return to the FCC, and at the end of the twelve-month test period, the FCC
should make an announcement that the license has been terminated.

• Incumbents who choose to relocate their own systems in exchange for a cash
payment should not be entitled to the twelve-month test period since the PCS
provider will have no input into the construction of the relocated link and will
be unable to resolve any difficulties. Other incumbents should be permitted to
waive the test period by contract.

• PCS providers should not be required to hold a relocated incumbent's spectrum
in reserve, but should be required to guarantee the incumbent a comparable
replKemmt system. Holding such spectrum in reserve will delay the
deployment of PCS systems for at least a full year.

• Incumbents should be required to verify their public safety status to PCS
providers if they want to take advantage of the extended negotiation periods. In
addition, the definition of public safety entities entitled to extended relocation
schedules should be limited to those cases where substantially all of a licensee's
communications are related to the protection of life and property.

• All incumbent microwave operations remaining in the 2 GHz band as of April
4, 2005 should be converted to secondary status.



PCS MICROWAVE RELOCATION
COST SHARING CLEARINGHOUSE

THE FCC SHOULD TENTATIVELY DESIGNATE PCIA AS mE SECTION 332
FREQUENCY COORDINATOR FOR MICROWAVE RELOCATION COST
SHARING

• Unless a clearinghouse can be established and put into operation soon, the
Commission's goals in the cost sharing proceeding will not be realized and the
rapid development of broadband PCS will be severely hampered.

• In order to maximize the efficiencies and coordination benefits of cost sharing, a
single entity will be necessary to administer the cost sharing process.

• Establishment of an industry managed and supported clearinghouse to oversee
the cost sharing mechanism will permit PCS providers to tailor the process to
best meet their needs. It will also ensure that the burdens of overseeing the cost
sharing proposal are borne by the industry rather than the FCC.

• PCIA is uniquely qualified to serve as the clearinghouse:

As an international trade association, PCIA has experience in all areas of
wireless services and has virtually every major wireless communications
carrier and manufacturer as a member, including the majority of PCS
licensees.

PCIA is already familiar with the microwave relocation rules through its
having been involved in the development of the PCS and microwave
relocation rules from the very beginning of those proceedings. The
Association's five-year old Broadband PCS Membership Section has been
actively working with the Commission and its members to address the
many difficult issues arising out of that process. Indeed, PCIA created
the cost sharing concept and introduced it into the current regulatory
proceeding.

PCIA also has a record of fair and impartial administration and a long
history of working with many differing wireless industry sectors to
achieve consensus across a wide range of issues.

PCIA is the largest FCC-designated frequency coordinator, processing
over 30,000 applications for frequency assignments annually. PCIA has
a highly trained staff, including fifteen full-time coordinators who are
supported by several management information systems specialists. In
addition, PCIA has an advanced electronic delivery system which would
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allow clearinghouse participants to file and receive their reports
electronically.

As a result of its frequency coordinator activities, PCIA clearly
understands and has proven ability to meet the need for confidentiality
and impartiality for the clearinghouse.

• PCIA is the only entity that has stepped forward to assume the role of the
clearinghouse.

• Therefore, the FCC should tentatively designate PCIA to administer the
clearin,house, subject to submission and Commission approval of a funding and
operatinl plan.

PCIA HAS PUT SIGND1CANT EFFORT INTO DEVELOPING TIlE
FUNCTIONS AND STRUCTURE OF THE CLEARINGHOUSE

• The PCS industry, indudiDl PCIA members and non-member PCS interests,
have been workinl since May 1995 to develop a sound clearinlhouse proposal
that will facilitate the relocation process. (See Attachment A)

• The non-profit cler.rinpouse would be governed by a Clearinghouse Council
made up of PCS industry members.

• The clearinpouse would have its own staff memben, includin, a Clearinghouse
Manlaer, but would take advantaae of PCIAt S existing coordination expertise
and staffinl to save costs.

• The clearinlhouse would utilize PCIA's existin, database system. PCIA has
already identified a proarammer who is familiar with PCIA's system and will
develop die softwlre necessary for the clearinghouse on an expedited basis. If
tentld've dllipation of the clearinghouse is granted in the April order, PCIA
believes initial software development can be completed in a maximum of four
montbL

• 'Throulh intensive efforts involving PCIA's professional, legal, MIS, and
coordination staff and key technical and business planners from PCS companies,
PCIA has developed the procedures necessary for the clearinghouse to facilitate
the relocation and cost sharing processes:
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The database will be created from information submitted in a
standardized format by the relocating entity at the time it seeks
reimbursement rights.

Based on the FCC's rules, the clearinghouse will identify PCS interests
which will be liable for cost sharing and/or reimbursement.

Once activation of a subsequent PCS system results in identification of a
cost sharin, obliaation (the -triner- mechanism), the clearinghouse will
notify the oblipted PeS entity within 10 business days. At the same
time, it will notify the relocator that a PeS entity has been identified as a
cost sharin, participant. The clearinghouse will require the relocator to
provide the followin, information to the cost sharinl participant: contact
name; address; telephone and facsimile numben; equipment and tower
costs; cost sharing obligations; payment due date; and other information
as required. All clearinghouse participants will be required to designate
primary and secondary contacts for the purpose of receiving
clearinpouse mailings.

PeS entities, excludin, entrepreneur licensees and UTAM, must make
full payment of cost marin, obliptions within 60 calendar days of
notification. Entrepreneurs and UTAM must make their initial
installment payment within 60 days of notification of a cost sharing
obligation.

A PeS entity which disqrees with its cost sharin, obligation will be
required to notify the clearinghouse within 30 calendar days after
notification of that obli,ation. Disputes will be referred to mediation or
arbitratiOll, consistent with FCC guidelines for alternative dispute
resolutioll.

A relocator wiD notify the clearinghouse upon receipt of cost sharing
payments within 10 business days. This information will be recorded in
the datlbue for reporting and tracking purposes.

The clearinghouse will update the database as reimbursement rights are
transferred.

Parties silninl private cost sharing agreements can participate in the
clearinghouse for any cost sharing obligations not covered by their
private agreements.
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The information contained in the clearinghouse will be safeguarded and
treated as confidential. It will be released only to cost sharing entities
which require such information in support of their cost sharing
obliptions, as appropriate. The clearinghouse will be required to
execute a non-disclosure agreement with all participating entities.

PCIA BAS DEVELOPED A PROPOSED BUDGET FOR THE
CLEAlUNGHOUSE AND BAS SECURED FUNDING COMMITMENTS FROM
EIGHT PCS UCENSEES

• PCIA has developed a bud,. for the costs of administerin, the cost sharina
proc:eu. PCIA estimates that the operatin, expenses would be approximately
51.1 million for the first year. In addition to the continuina costs, such as
salaries, rent, and other operatin, costs, this estimate includes silnificant start­
up costs for software development, hardware and software capital expenditures,
lepl fees, and other one-time costs. PCIA has estimated that expenses in future
yean would decreue dramatically with a budlet of 5803,000 in Year 2,
5710,000 in Year 3, $535,000 in Year 4, and $467,000 in Year 5. At the end
of the fifth year, PCIA would then reevaluate expenses and revenues.

• Administration costs would be paid through a transaction fee charged to
clearinahouse participants of 52000.

• Until traDSICtioa fees can support the administrative costs, PCIA has obtained
commitments from 8 PCS licensees to provide initial £undin,: APe, APT,
BellSouth, Cox, Omnipoint, Padfic Bell Mobile Services, PCS PrimeCo, and
Sprint Telecom Ventures and PhillieCo. As the source of upfront funding. PCS
licauees have a stroIll incentive to develop a plan that ensures the lowest
possible costs for I successful implementation of the clearinghouse.

• Initial !uDdin1 will be repaid through credits against transaction fees.

• For its COIl caIc:uladons, PCIA has assumed that the Proximity or -Rectangle­
Metbod will be adopted by the Commission for determininl cost sharin,
obliplions. If the FCC adopts TIA Bulletin 10 as the standard, costs could
increue by up to 51 million as a result of the increased difficulty in determining
which parties have cost sharing obligations.

• The clearinahouse will be dissolved when FCC cost sharing obligations are
terminated and all initial funding has been repaid.
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ATTACHMENT A

pcIA Meetio.s Studyi0l Cost ShariD. Issues

May 11, 1995
August 29-30, 1995
September 14-15, 1995
October 3, 1995
October 12, 1995
October 30, 1995
November 8, 1995
December fJ..7, 1995

January 24, 1996
February 1, 1996
February 6, 1996
February 20-21, 1996
March 15, 1996

PuticiDMtI in prom. for At I •• One M-n.

Amcriteeh
APe
APT
BellSoutb Personal CommUlliclaioDl, Inc.
Cox
GTEPCS
McCaw CeIlulir
MCI
Omnipoint
PCS PrimeCo
Powerte1
SSMS
Sprint Telecom Ventures
Western Wireless PSMS
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I. ""nroRo"","
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F.C.C.R. 6MB (1992) ("Finlt Order"). In AU~lIsl. 199:l, Ih('
Com...... ..topted ...... !let of rut.!! furthf'r r1arifyillg Ihp
taw.iti811~ established in the Firl't Om"r Sf'f' Thmi
Rqorf &: 0nIn Gild M~lfN)mJtdu",- OpinlO" c{- Omf'T. R
F.e.C.R.... (1_) (''Third OrdP.r").2 tlrwk-r lhp transition
........hId in theIe two~, • currenl rlJlPd microwavp
Oft_,I.1t and • npw pmerRi"R technolotu lic('nsPf> would
enpeoe In volunl8ry ~iations for a !l4'l period of timp,'

I PeS, ..... form of pubIir mebile wF'Yict! whit'h f"nromJla!l!'l~ a
.......... fII wtreIIeI radio (GIIIInQnkationtl SBYi~. makf'!l up a
............... of .... eunent ftMf'Iiftl t.emnololif"!l mark..\.
u...••• PCB 'i • ....., .... opente surrenrully unJp!l!l alt
oilier ........ ..,. NIDrat.e f'rem tIw batMk allot'8tAod for thf' npw
...... Uetr.-I PCB, 011 the Gtlwr hand, appanontly ran to
... ntewi ~ .,.bum .... with O~r5. The Plltenl to
..... -.rh 1pl'dr1n- wi. pI'OV@ SUfft'S!o1fu1 involVe!! tRrhniral
prMictions~ to .

I~ S«OIIiff 0nMr. 8 F.CCR 6495 (199:1). i~ nol
tpleYant to this proc .

, In Ita FiMlt Order, tIw Commi.~!llon !WIicil.f'd rom~nt"l on Ihp
apptopriate lencth of tIM! tranl'ilion IM'riod the FCC !o1hOllld allopt
7 F.C.C.R. at fiR91. In ib Thint OMf'r, Iht' Commis"jon atfoplpll a



4

;lfl t'/ \\ I,id, 'lip nf'W licf'nsf'f' could initiatf' a mandatory
1I... •..'UI""' ,,,,riml rulrninalinJ! in Ihf' forl'M rplocation of the
'III n'Il1 "('('Ilpanl 10 nlhf'r s"prlmm. In orrlf'r 10 forre the
'"11'111\1':1\1' Ii".-nsf'fl In mOVf', hnwf'vflr, thf' new OCt'lIpant
1\ "II'" ha\'l' I" assuml' all"nsts for thfl movt>. and would have
I" "III'" ;11111 If'sl Ihl' I'nmparahll' npw facility. First Order. 7
I' ( . ( . It ;11 f;~!"I.

1-:\'1'/1 Ih"ugh this tran!;ition plan contained strin~nt safe­
'~lIa,..1s I" "rnlt-f'!. thf' inlf>rt'st!; of all iMumbent licensees. the
H 'f' nri,;nally IOflk thp ('xlra ~tep of providing an exemption
\\hi.·" shif'I.If'f1 Jluhlie safety S4>~ from any mandatory
,,-llll'al inn. Thf' puhlic safely t'llemption inrorporated in the
lirsl nr.lpr, 7 F.CC.R. at 6R91. and I'Ntrmned in the thint
1I,.,"~r, ~ Fe.c.R. at 6Ij90, would have allowed the exempted
f;ll'i IiIips l.fI rontinue opt'rating indefinitely in the ~ng
t f'1'hlllllflJ!il's hand on a ro-primary. non-interf~ betris
11lI1';1JI1tlJ! Ihat pach licen!lee was under an obIipItion to DOid
\lI1"rfl'rin~ with the other). The FCC explained that the
/lIIlth.· safply I'xpmption gnaw out of the Commi_ion's helIi·
bt ,.." III imp.."f' on puhlir safety ~rvic'es "the economic and
,,,, ..a"nllltar.v procettural hu~hl'I. such 8.'1 requil?menls for
'·I",lll's awlrn"lti",f' If'vf'l!! of approvals" that miRht accompa­
III ... ·ltwalinll Thirrl Orrtpr. F.C.C.R. at 6610.

III n'SIKtrl"fl 10 tht' Third Order, the FCC l"f'C.'eived nine
1',-1,1 i""" f"r rf'con!'lidf'ration. which it IlIktreMed in a 1994
"1'1II;"n Ilfrm()mnrlfHn Opinion cf Order. 9 F.C.C.R, 194.1
( "/1111 1"( lpinion" or "First Opinion"). In addition to address­
illJ! Ill(' ,wI it inns it ren-iVM. the FCC, on its own motion.
"I'mn"i.h'rfl.1 t.hf' puhli(' safrty el(f"mption and ontered its
....,.pal Id:it 1947. Ilt>spile the decision to revoke the

I, ;1II~il iun rlan thaI rPqllirt'1f an em.rwiRK IfthftOloly hmw!e to
""IUII!P ill a 'wo-y*,ar voluntary ~tion period witIl the rUled
'""'ro\\'avl' "I'rvif'(' btoforp in!llitutinR thfo Ohe-year mandatory p'ri­
",I R Ff ·C.R. at6S%.

Ill'fallSP of inhf"rf'nt dilTl'renl'f>S ~een lit'f'm;ed and un~
"( 'S, howl'vpr, Ihp Commi!l!lion only provided a one-Y"ar ~ia­
I,"n IlI'rio'1 (or inrumtwnt fiXM microwave farilitin OfM"ratinlf in
'1'1'ft mm allurall'.1 for ""Iif'f"Mf'd rlevi~. td. at 65!1R.

r.

pllhli(' !lafpty t'llemplinn, Ihf' Cflmmi"sion rpilf'ralr'r1 il~ , ...lid
"that ~rtain pllhli<' saff'ly f'nlilif'!: warrant ~fW'.. ial mn~i"l'r

ation bec."!l(' prf'yjoll!':ly 'hpy havp hf'f'n f'xrllldpli from i/l\"o(
unlary relOt"ation and t)f'ramlf' of Ihf' !'f'n"ilivl' nalllrl' or I'wir
rommun~ations." Id at 1947--4'1. In plact' of Ih.. Pllf'mrl.ion.
therefore. the new ordfsr P!llahlillhed an e,rn.mtffi nf'~ot.iatifln

period for public 98ft-ty licrn~ conlli!ltin~ of a four-ypar
voluntary negotiation pttriod follo~ hy a Onf'-year manrlatn
ry nep.iation. td at 194R.4

n.e opinion explains that this new plan accommodates Ihf'
ronftidinl needs to clear the !'Ipectrum for emerRing technolo­
pee ..... to protect thf"~y of emergency ~rvkf'!l. In
addition to the estended heI'Jliation period. public !laff'ty
lieenleel wli .y thf" same 98reguardl'l availahlt' to all
.''''Me 1~8t8eC!s cul'ftfttly ....~ in tht' retlPrvf'ff
......: first, the emerwi''I{ tedtnoto,y licentlef' must pay all
coete -.cilled with the inmmlJent·s reIonItion (indllrlinR
.tte...... eqqIpnttnt and Idte ~. FCC fePs. and any
re....we edditionaI mets); If'rond. the I?IOt"ation fat'ilitif'!;
..... b@ fuDy ~ahIe to thf' one!! lM"ir'I{ n>plat'f'ff; third.
the new 1Wt.e must compfptft all adivitif'lI, indlldin~ If'sl­
iRK.~ to operaf.f> tlMo I1f>W !ly!ltftrn hf>forf' rf'loralion;
and fourth. if the ""' f..ilit." in practief' proVf' not In hi'
equ...... in e¥ft'J~t to U.. oIrl 0fIl".'. tht- puhlit' "afply
opentiun may ...1oNte Mrk to il.ll o"«inal facilitif'!l within onf'
1ft" .... remein theft until comphote ~UiV"MY (or lIf'tlf'r)
is IlUliRed. ttl.. The CommiMion concludM that this polit"y
.... not ....... innImbent public safety operalion!!
required to "'." and will "ftI8U... that essential 5aft'ty "f
HIe ... .....,.ny t'OIWIIItIIIkats~ .I? not disrupf.f>ff."
Itl..

Sm!raI I"JUPS. indudinI APSCO. petitioned the Commis­
sion to rec:onaider the _Won to eliminate the public !!aff'ty

tin. I tile c.nntlallon modirlfd thfo negotiation
p'riod ror public: , fa ..... by ~ni"l thfo voluntary Jlf'riod
to thrw 101"11 and~ the mandatory Pf'riod to two y*,ar-;
(nuintaini,. a Ove-year tumulatfve pHioII). Sf!cortd Mf'momndll III

o"ittimt cf 0rMr. 9 F.C.C.R. 7797. 7fIU2 (994).
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.. \. ''''p' ''',1. Thl' fTC addrl'!'!'l'd I'a('h of the petitioneMl'
•·"' .....rns ill tl~ SI','nntl Ml'moramlum Opinion and Order
oI"lInIW 'hI' ,,,,titilln fur rl'('nllsillrration. Sfl~ Sf'cond Mflmo­
"I/,dllll/ U!'m;ml &- Om,.r, 9 FC.C.R. 7791 (994) ("Serond
"pinion'" Thl' Commission rf>slated its position f'rom the
li,,,1 "pininn Ihatthe r"vocation of the exemption had resulted
fr""1 IhI' {'flmmission's rf'ali7.ation that it had previously
1I1Ith'rf'!'tilllatl'll the difficulty of spectrum-shuing and the
!,r"hl"ms that ('ould rellult from a rule wh~h allowed publ~

saff'ly opf'ralors to remain in the reserved bands indefinitely.
I,{ at 7797. The FCC reported that, based on information in
II", 1'1'('01'11, thf' Commission had ultim8tefy detennined that
"it Willi'" tIP in the puhlic interest to subjeri all innImbent
fal'iliti..~, including those u!led for public safety, to mandatory
"·I"l'ali",, if an f'mf>rRinR technology provider requires the
"!\I'e'! nlln u~I'd hy the incumbenl." Id.

1\ I'S( '() now (If'titions this court for review or the FCC's
n·\·,l("al illn flf lhf' puhlic lla~ty exMlption, aJ'RUinw that the
('llllllllissinn's ahout-fa('I' on this illllue was arbitrary and
,,,,,·,,as,,na"'... ami diff not relit upon a reasoned analysill of
1111' n "'01'11.

II. IlIsI:UlI8IOH

WIII'II an 3J!f'ncy actll to rescind a standanl it previously
:Ill"ptl'd, a f('vif'wing court will llub~tthat rescission to the
":tIIH' l..vI·1 nf srrutiny applicable to the ~y's qnal
pl'fll1l"l~ation. Motor Vf'hicle MfI"'ifadu~rs A"',, v. SIGte
,..".,.,,, Mulual AuLomnbile I..... Co., 463 U.S. 29. 41 (1983)
("S'nl,. Form"); Trlf!C(JfflfflUlfimlimu RaMrd cf Action
(",."trr " FCC ROO F.2d Jl81, 1184 (D.C. CW. 1_). But if
t Ill' a~ency has offered a reuoned explaution for its ehoite
Ill'I",!'pn rompeting approaches lIUpported by the record. the
('''uri is n~t free to substitute i18 judgment for that of the
:IJ!PII(·Y· G"-uter Rmltort Telnnsio" Carp. v. Pcc. 444 F.2d
.I'll, M:J m.e. Cir. t910) (",Wlhere there is subRtantial evi­
""'1('1' sUl'l'ortinJ! f'3('h result it is the agency's ehoice that
""\'prn~") Thus. thl' prtitioners here must do more than
raisp a dHul,I alHllIt the ullimal(' wisdom of the Commission's

"
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decil'ion to r{'JWal the "uhlir safl'ty I'lll'mpt inn; rat h"r .
APSCO mU!'lt df'monstral .. that thl' rl'vllration is ulI~II""ortf'd

hy the record.

At the heart of petitioners' argument i!'l the claim thai thl'
FCC's cWision to revoke the puhlic safety f>llemption rlirl noL
rely on any new StUd.ll or ~hnolORicaldata that had h('('oml'
available siMe the bme of the initial rulemaking. Because
the information available to the Commission in 1992 "did not
require the~ or all public safety licenlleeS," APSCO
daims that "this old infonnation similarly prov1ded no basis
for the Commiesion's abrupt Chahl'! in poIky" reftected in the
lIN opinions. Petitioners' Brief at 20. There is a funrla­
IIH!IItaI Ihrw in APSCO's al'JUment, however; petitionf'f'!I'
eWm that if the~ does not ~i~ a certain
........ neither cen it .appori that result. The petitioners
'-e the Commission's burden. The FCC
.... not denwe that it ... tUde the mrlr atteplahledec_.. but I'Ither that it has baed il..'1 decil'ion on a
11l••ted.....,..~ by the evidence b@fore the Com·
million. PMtkuIarty where, 88 here, an &«fOncy issul's a
repIation~ I"MIIOned predictions ahout technical is­
.........!.. that the record may w@1l contain ('vifienc('
.....lellt fA) ......-rt tnore than 011@ possihl@ outrom('. Sf'#'.
e.,_,~ "'t F.2d at 863.

..... we Iftinn the FCC's order if we find that the
e-1....ilJll o«eftd • I'ft8OMd analysis for its ultimate
...illi to~ the pubIk alety ex@mption, and that the
"...... IF .). II nun 4II'ted by~ in the record.
After 121..... eM~ we cenclude that the Commission
... .... '" .4•••• II ... in potiey, and tlKoreforf'
that ill new"'" du!nft cWerenc.oe.

The ConunI.IIi.... In ill IftOIId opinion. rel'fOfS to specific
studies in the ...... that IUIJPOI'f. the decision to llubjed
ptIIJIIc ..rety ptOf...... .. with other fbP.d microwave
lkeneees, to tile 'I ••, or fon:ed relocation. Second
Opinion, 9 F.C.C.R. at,.. SpecifICally, the Commission
cites st.udies submitted by Col Enterprises, IllC.'. ("Cox"). and
by Ameriean PerllOnal Communications ("APC"), re~anlin~
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'"" 'tt, 1111 l·fI"f.!f'~tion anti it~ impart on thf' implementation or
'''If'r'J~lIIg tl'('hnnlo~f's. 1d. Fnr f'xample, the Commi!L.~ion

""'111, filiI Ihal thf' Cox ami APC ~tUflif'~ showt>d that in
,,',!;Ii,. lIlajnr melropolitan arf'a~, thf' public lIarely entitiel'l
lloal Wllulll havf' ..njoyf'tl thf' ori~nal exemption constitute a
larf.!p ,wrrf'nla~e or the incumbent servkes, and that in some
,.1 Ihf'sf' ritie~, th.. deploymf'nt of PeS would likely be itnpos­
,ito'" if Ihf' f'xf'mption r..mained in force. S. id. at 7799,
-;!'<IHI. Thf' ~f'ronfi opinion altllO n"ff'l'S to two other comtIIen18
rpc('iv"d hy thf' FCC (from ArneIYan Mobile SMeIIite Cor1M»­
ralinn ("AMSC") anti the Personal ComIllUllications Industry
/,><:nri:'tinn ("PCIA"» noting that the public ..ret,. exemption
m"III rf'hflf'r the allot'a~~ i...tequat.e fer PeS
dl'pW.,.vrnpnl. 1d. at 7799. Additionally, the Centmitnlion cMee
III Cllmmf'nl.~ ~uhmitt.ed by Apple CompL..... Inr. ("Apple"),
;11111 IITAM, Inr. ("UTAM"), cont"ludin« that ..pcs and, etpe­
"j;,Il.\', "nlil'f'n~f'd nomadic PeS, cannot lIhaft wpectrum with
fi",r1",il'rnwav(' racilitiell." ItL

i\Of'r n'vif'winR the comments in the retord~ the
"h;\IIgp in Jlolicy. the Commil'ltlion offered the foUowin« expla·
1I:II,fln nf il s ral iona"':

In \'if'\\,' nr the evidence that the introduction of """
I'lIlhnllmil'ations services that will ~fit the~ muld
Itf' pn'('hlllf'fl unless clear lIperlrvm can be obtained, and
lhal n'lfI('aliltn ("an hEo acrompiiAhed reliably. we continue
tfI hf'lievf' that it is in the public in.....rest to req~ all
inl'lImtlf'nts to relot'ate if thfV lqM!dnJm is requin!d for
npw ~f'rvif."es usinR eme~.. ledlnoloRies.

,,/ al 7Rfll. Thf' FCC all'O noIefI tMt the new plan provideI
alllplf' ~arf'R'larrl~ to enl'ure that public ..rety operations will
1101 Iw rurt.ail..fi hy any fo~ reIoration. 1d. In r.n. the
I,,"\'i~ion~ ~lIarantA.>einRthat no incumbent will be required to
11111\'1' IInlil the new res licemlee builds, teM.s..... PSUIIIeB

:111 l'1I~t~ for (utty ("ompat'8hle facilities ror the ftu~nt,

rl'r"lf'r~ ....halahle th(' petitioners' clMn tMt public sarety
"I,,\'iflf'r~ ar.. s~irK'anUy injured hy the new poIiey. AI­
l h""f.!h forrf'11 nf'Roliation anti reloration will undoubtedly
J"'IIf'ralf' l'l)n~i"..rahlf' hasslf' for an unwilling incumbent. the
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Commil'Rion poinL~ out that thp fOnli rp~lIllr-hran" npw f;wili
lies rully paid ror by a pes Ii('f'n~f'__will "nf'n Ipavp tIl('
incumbent better orr afl«>r rf'location.'

Arwuing further that the CommislIion has nol adfOquatRly
explained its ntionale in this ease, petitionel"ll point oUl that
in the put we hav.. conrlitiont>d our defereoce to aRenry
derisionmald.. with the caveat that "if an &Reney glollllf'~

over or swerves rrom prior ~t.s without dillCulI."ion it
may CI'OIIII the Nne from the t.oIenbly terse to the intolerahly
mute." Petitionen' Brief at 16 (dUnKG~ Roston, 444
F.zd at. 862). APSCO alleles tMt the Commission must Orrf'r
IIIOft ..............M!8 innntation" of its conclusion, id
(~AeflmI/fJrClildmt', T~levil'ion v. FCC, 821 F.2d 741,
7. (D.C. Cir. 1.." ("ACT" n, anti that in this nSf', the
Co.....u••ion Me r.... to do so.

In upt of the Commiaion'll reaoned explanation ror its
r'-'Ie in puIkJ, ...,orted by speeirlr referencell to the
rec.wd _tilled lIbove, petitionen' reliartre on AtT missf's

I W. lIMe, •~ .t oral .rpnwnt. th.t the revocation of
the hlRIaI ••rp'" ma, C'WW pubic ....et' orwaniutionll to !lUtrt'r
an 1 ......, thet may lIOf be eopizable by thill rourt.
U,., the ,...,.. exemptint public safety providfoMi from
,....... ,__lien. the petit.ioften would likely haft etUoyed 5ublltan·
tW YOIufttarJ~ with PeS pro"'MI
b' PeS ~ can only opente in cIHr spectrum
............ to pa, ntraonliltary te8b. or "mtLA," W lht'
i.....I... liMe the PCS operatAIr'. IiftmIe could be nondered., ., __ '" ........t·. ""-' to moote votunlarily.
WIlle tile ,,_I.1ft II•....., Mft a "nifiI!ant financial inter-
ell ....~ ..., to ead ..... paynwntA, thetr If)lfll of
....11 • ,.. II ...., • «II' ••b'ttl ilQury for ronsideralion

either '" the FCC • '" t'GUrt aiIICe their pi-.. on the
epedrwII __ ",ill••., a I"&nt I'rom the lO"emmt'nl.

In fad, the Out n". 'ef&..ace W commenLA lIubmiU.ed by
trrAN ftIIi,ltI"I __ the ,_emption would allow publil'
lIIHtJ pr'V"iden to .-et ,w... abovt' and beyond the arlua!
c:uet of ~ation, tee FInt Opinion. 9 FC.C.R. at 1947, arld~

further !IUppOrt to our flndilllf that Uw Commis!'ion haserl it..q
ultimate decillion on PVidenct' in the rt'f'ord
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II,,· lI1arl< In ACT, thp FCC hac! altf>mpted to pxplain it!!
I, "lI1in:.! ion of commprdali7.ation ~idf>line!! for children's
"·I,,\·j,,j,," rnf'rf'ly hy !'latin~ that thf> rf>!!d!!sion of the guide­
I",,'" W:I!' c'clIl!'istpnt with drrpgulation of the industry at
I;II~'" Ifuwrvpr, the ori~nal guidelines had been eXpre88ly
III'llllpcl hy a findinR that the marketplace MOld not ade­
'lilah-I)' fUIlf'tion when chiktren made up the audience, and the
t '1II1lmi!'siun h:lft not attempted to explain its sudden .mrma­
11"11 nf "what. hac! theretofore been an unthinkable bun!au­
'Tali.. conclusion." 821 F.2d at 746. Moreover, we MVested
ill A( T that the FCC could how adequatety justified its
.lpl·ision hy finding, (or example, "thet~ IeftIs of
dlil.lrpn's pr~mmingare inadequate; that additional COIII­

JIlP.:dali7.:ttion is flt"CeSMry to provide~ dM!nity in
.. hillln-,,'s prnwamming; or that increaRed Ie¥eIs of cltildren's
,.. I..vision rnmmrrriali7.ation polle no threat to the publk
IlIlprf'sl." lri.

III 'his casr, to the contrary, the Comtnission ... expreuly
fllllll.1 'hat "it is in the ptlbl~ interest to subjed all int:Ulllbent

IIwll micrI)wavt' fad'itiPs, inch.tdinl .,...,. .rety Iiren­
"1'''<:. III manflatory rf>lot'ation" and that emerJi... Iechnulo­
.,i.." s.. rvicrs "may be precluded or ReYft'ely limited in lOme

an'as IInlf'!'s Jluhlic safety lit'entleell reIoeate." 8ftond o,in­
III n. «I F (' C It at 7799. Whether or not theIe l'ORdusiontl
n·n..." /I"n:-;.~n;'nbl.e analysis on the ,.n. of the Comtnileion,
I h.. H ~(' has afk.>qualPly ~Iated •~ analysit
Ioa"l'll un studies and comments submitted during the rule­
makinJ! Itrocrs!!.

As a final challe., APSCO arpes that the~'s
allp~prl failurf> to C!OIIsider other, leu~,., to
fhl' Plu'mJllion'!\ repeal renderN the ........ Irbitrwy ....
II11rf>:Jsonah't>. PetilionPnJ' BiWf .. 2'1-28. AI the ConmtiB­
cjllll COITPClIy notes, however, "the (lid. that there Re other
,,"ll1lion!\ lo a problem i!\ irrelennt pnwided that the option
,pl('cINt is not irrational." Lo,olo. U".wnitw v. FCC. 6'lO
I· ~II 1222, 1227 (O.C. Cir. 1982). AdditioNlIIy, the FCC in
'his caSf> did clearly addrel'fI the IllternetiveB that hIId been
raisf'fl durinR the comment periods. The opinion explains
Ihal Ihf' FCC con!';Ktered and rejeded the paopoafs that

11

dep.-ndtorl on !llJf'Ctrum-sharin~IlPlwPf'n incumhf'n' mirrllwavp
!It"~!l .nd new empr~n~ tf't'hnolnlO' sprvicl"S Th(' fad
that the Commiflsion mi~ht not have arldrf>sspd and rf'jl'dl'II
every conceivable approach to thp challenge of makinJ! room
(or emerging technologies does not rt'nder its decisinn invalid

~au8e the FCC ha.."l adequately explained it!; det.ennina­
lion that public safety services ~y1ng the reserved bamls
of the sped.rUm shoukt ~ subject. to mandatory relot'ation
provisions, we hereby deny APSCO's petition for review of
the Commission's onIer.

So ordered.
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Wilkes, Artis, Hedrick & Lane, Chartered
1666 K Street, N.W.
Washington, D.C. 20006
(202) 457-7800; on behalf of the Petitioner

JAMES M. CARR, ESQ.
Federal Communication Commission
Washington, D.C. 20552
(202) 906-6263; on behalf of the Respondent
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THE CLERK: ~o. 35-1:04, Association of ?ubl~c

Safety Communications Officials--International, Inc.,

Petitioner v. Federal Communication Commission, et al,

Respondent.

ORAL ARGUMENT OF JOHN D. LANE, ESQ.,

ON BEHALF OF THE PETITIONER

MR. LANE: Good morning, Your Honor.

I'm appearing here on behalf of the Petitioner.

This FCC case involving the reallocation of a large block of..
frequencies, and probably the most valuable--largest and

probably the most valuable allocation proceeding that the

Commission has ever faced. It's a particularly difficult

one because it wasn't a new spectrum involved in this case

but it was a spectrum that was encumbered by a number of

licensees that occupied the spectrum, some of which, in the

parties that I represent here, were very important Public

Safety facilities throughout the United States.

The Commission, back in 1990, issued a policy

statement that they were going to try and clear out a block

of spectrum for new technologies. They put their staff to

work to try and identify an appropriate block of spectrum

and also where the present incumbents might be able to be

relocated. And in early 1991, the staff came out with their

complete study and the Commission immediately instituted a
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